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CONSTI TUTI ONAL FOUNDATI ON

No money shall be drawn fromthe Treasury, but in
Consequence of Appropriations made by law, and a
regul ar Statenment and Account of the Receipts and
Expendi tures of all Public Mney shall be published
fromtime to tine. U S. Constitution, Article 1,
Section 9, C ause 7.

STATUTORY FOUNDATION 31 U.S.C. § 1501

An armount shall be recorded as an obligation of the
United States Governnment only when supported by
docunent ary evi dence of

(1) A binding agreenent between an agency and anot her
person (including an agency) that is

(a) inwiting, in awy and form and for a
pur pose aut horized by |aw, and

(b) executed before the end of the period of
availability for obligation of the
appropriation of funds used for specific
goods to be delivered, real property to be
bought or |eased, or work or service to be
provi ded.

REGULATORY FOUNDATI ON

A DoD Manual 7220.9-M chapters 24 and 25.

B AR 37-1, chapters 8 and 9.

C. AFR 170-13 and 170-8.
D.

NGR 37-108.
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V. COW TMENT OF APPROPRI ATI ONS

A. Definition of Conmm t ment

1.

An admi nistrative reservation of funds based
upon firm procurenent requests, orders,
directives, and equival ent instrunments (DoD
Manual 7220.9-M ch. 24, para. B(2)(a); AR
37-1, para. 8-1la; AFR 170-13, para. 3a).

Must be signed by a person authorized to
reserve funds (DoD Manual 7220.9-M ch. 24,
para. B(2)(A)).

Shal | be recorded in the accounting records
and unconmi tted/ unobl i gated bal ances reduced

(1d.).

B. Gener al Rul es

1.

Required for all appropriations except nerged
accounts (AR 37-1, para. 8-1c).

Comm tnents in excess of avail able funds nay
violate Antideficiency Act, 31 U.S.C. 8§ 1517
(ld., at para. 8-1Db).

C. Commi t ment Docunents (d., at para. 8-5)

1.
2.
3.

DA Form 3953
AF Form 9

Purg?se of conmm tnent docunent i(d., at para.
8- 5Db) .

a. Starts procurement process.
b. Used by fund control officer to approve

avai l ability of funds and correctness of
accounting classification
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C. Shows comm t nent of funds.

d. Worksheet to record technica
requi rements information.

e. Pl ace to maintain obligation record.
4. Funds citations
a. Means of identifying funds for purpose

of obligations.
b. Way t hat agenci es keep track of funds.

C. Tells who is using noney and what it's
bei ng used for.

D. Conmi t nent Accounti ng
1. Amount of comm tment (AR 37-1, para. 8-4b).

a. Based on procuring activity's estimte
for goods, supplies, or services
required to neet onlybona fide needs of
the period for which funds were
appropri at ed.

b. | ncl ude estimated contingent
liabilities.
C. Open-end contracts and option agreenents

must be recorded as a comm tnent only
when the amount is reasonably firm

2. When Recor ded
a. Dat e conm t nent docunent signed

determ nes the accounting period in
whi ch commitnent is recorded.
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b. Cancel outstanding conmtnents as of the
end of the period that the appropriation
is available (AR 37-1, para. 8-4(a)(6);
AFR 170-13, para. 5d).

c. There can be no outstanding commtnents
i n expired appropriation accounts.

OBLI GATI ON OF APPROPRI ATI ONS

A Definition (DoD Manual 7220.9-M ch. 24, para.
B(d); AR 37-1, para. 9-1la; AFR 170-8, para. 2a).

1. Any act that legally binds the U S
Governnment to nake a paynent.

2. Must be supported by docunentary evidence of
t he transaction (DoD Manual 7220.9-M ch. 25,
para. C(2); AFR 170-9, para. 4a; NGR 37-108,
para. 3-1b); exanples:

a. DD Form 1155 (Order for Supplies or
Servi ces).

b. SF 33 (Solicitation, Ofer, and Award).

C. SF 30 (Anmendnent of Solicitation/
Modi fication of Contract).

3. I ncl udes orders placed, contracts awarded,
services received, and simlar transactions
during an accounting period that will require
paynment during the same or future accounting
peri od.

B. Pur poses for Which Funds May Be bli gated
1. Funds may be obligated only for the purposes

for which they were appropriated (AR 37-1,
para. 9-5a(1)).

OBLI GATI ON OF APPROPRI ATI ONS
-4- SECTI ON F




OFFI CE OF THE ARWMY GENERAL COUNSEL
FI SCAL LAW COURSE

OBLI GATI ON_OF APPROPRI ATI ONS

Contracts or orders for goods, supplies, or
services nust neet abona fide need for the
period for which funds were appropriated, or
repl ace stock used in that period (DoD Manual
7220.9-M ch. 25, para. C(3)(a); AR 37-1,
para. 9-5a(2); AFR 170-8, para. 4c).

Exceptions tobona fide need rule
a. Lead Tine

(1) Performance in a future fiscal year
may be a bona fide need of the
current fiscal year if the nornal
production lead tinme would require
procurenment action in the current
fiscal year to insure tinely
del i very.

(2) Contracts nust be entered into with
the intent that performance wll
begi n wi t hout unnecessary del ay
(DoD Manual 7220.9-M ch. 25, para.

(3) (b)) .

b. Statutory exception for maintenance and
repair projects (10 U.S.C. § 2410a; DoD
Manual 7220.9-M ch. 25, para. C(3)(c)).

(1) Must satisfy abona fide need
arising in the fiscal year of the
appropriation.

(2) May award contract near end of
fiscal year for performance to
begi n next fiscal year.

(3) Must include requirenment that work
begi n before January 1.
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C. Repl acenent Contracts

(1) Were contract term nated for
default, funds cited in defaulted
contract may be used for the
repl acement contract (DoD Manua
7220.9-M ch. 25, para. C(3)(d)).

(2) Replacenent contract nust be
awarded w thout undue delay after
term nati on.

(3) Bona fide need nust continue to
exi st.

(4) Replacenent contract nust be
awarded on the sanme basis and be
substantially simlar to the
original contract in scope and
si ze.

General Rules for Qbligating Funds

1.

Funds cannot be obligated in advance of
appropriations and apportionnent; a fund

aut hori zati on docunent nust be received prior
to obligation.

| f adm nistrative lead tine requires a
contract to be awarded prior to receipt of
funds to ensure tinely delivery of goods and
services, use "subject to availability of
funds" cl ause.

Determ ning Time and Anount of Obligation

1.

General Rule: obligate full amount of the
legal liability of the United States.
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Determ ned by type of contract (AR 37-1,
Table 9-1).

a. Firm fixed-price contracts.

(1) obligate contract price on date of
contract award.

b. Fi xed-price contracts with escal ation,
price redetermination, or incentive
provi si ons.

(1) obligate the target or billing
price on the date of contract
award, even if the contract has a
hi gher ceiling price;

(2) adjust obligation upward or
downward on date contract is
nodified to reflect new price using
t he sane funds;

(3) for upward adjustnent in price,
must obligate sanme funds as used in
t he original contract (DoD 7220.9-

M ch. 25, para. D(1)(d)).

(4) to avoid possible Antideficiency
Act violation, nmust commt funds in
anount of ceiling price(Secretary
of Defense 34 Conp. Gen. 418, 420-

21 (1955)).

C. Cost reinmbursenent contracts (cost-plus-
fixed-fee, award fee or incentive fee,
time and materials contracts).

(1) obligate total estimated costs,
i ncluding fixed, base or target
f ees.
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(2) if ceiling price of contract is
i ncreased under the Limtation of
Cost Cl ause, obligate additiona
funds to cover the new maxi mum
liability of the governnent.

(3) the additional funds nust cone from
funds current at the tine of the
adj ust nent ( Envi ronnent al

Prot ecti on Agency 61 Conp. GCen
609, 612 (1982)).

(4) when evidence indicates that costs
will be less than originally
estimated, nust recover the excess

funds; these excess funds may not
be used in a succeeding fiscal year

Magnavox, B-207433, Septenber 16,
1983)) .

d. I ndefinite delivery-definite quantity
contracts.

(1) obligate full anmpount of the
definite quantity at tine of award.

e. I ndefinite delivery-indefinite quantity
contracts.

(1) obligate the stated m ni mum
guantity at the tinme of award.

(2) obligate additional funds for each
additional order at the time the
order is issued.

f. Requi renents contracts.

(1) obligate the anmount of each
delivery order on the date issued.
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g. Letter contracts.

(1)

(2)

(3)

(4)

(5)

used only when no other contractua
arrangenent i s possible to cover
paynments for work which nust be
commenced i medi ately, but prior to
all the details having been agreed
upon by the parties; the parties
cont enpl ate reachi ng agreenent as
to certain matters which will |ater
be recorded in the definitized
agreenment which will supersede the
| etter contract.

agencies required to include a
statenent of the Government's
maximum liability to assure that

t he contractor does not incur costs
in excess of anmpbunts avail abl e.

obligate current funds in the
amount of the maxinmumliability
authorized in the letter contract.

when the contract is definitized,
adj ust the obligated anpbunt to
equal the final anmount, using funds
currently avail abl e for obligation

if both the letter contract and the
definitized contract are entered
into during one FY, the cost of
bot h can be obligated agai nst funds
in that FY; however, when the
|etter contract is entered into in
one FY and the definitized contract
in the next FY, then obligate the
anount of the letter contract from
current FY funds; once the
agreenment is definitized, obligate
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funds fromthe next FY to fund the
additional cost stated in the
definitized contract.

h. Pur chase orders.

(1) obligate amount of purchase order

(2)

(3)

if unilateral (acceptance is
evi denced by performance), obligate
funds upon notice of acceptance or

del i very.

if bilateral, obligate on date of
execution,

i Rent al agreenents and | eases of real or
personal property.

(1)

(2)

obligate one nonth at a tine
t hr oughout the term of the rental
agr eenent .

anmount of obligation.

(a) if government may term nate
wi t hout notice and w t hout
term nation costs, obligate
one nonth's rent each nonth.

(b) if the governnent may
term nate w thout cost upon
gi ving a specified nunber of
days notice, obligate one
nonth's rent plus the anount

of rent for the nunber of days

noti ce.

(c) if the governnent may
termnate with a specified
paynent in the event of
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(1)

(2)

(3)

(4)

term nation, obligate one
month's rent plus the anount
of the term nation paynent.

(d) if there is no termnation
provi sion, obligate the ful
amount of the rental
agreenent, up to 12 nonths,
even if the agreenment extends
into the next fiscal year.

| nt ra- gover nnent agreenents.

Rei nbur sabl e procurenent - if
procurenment ordered from anot her
DoD agency or GSA where ot her DoD
agency or GSA is to be reinbursed,
obligate funds at tine other DoD
agency or GSA accepts the order in
writing.

Direct citation - if procurenent to
be done by ot her DoD agency via
contract show ng separate prices
and quantities with cites to ARNG
funds, obligate funds at tine of
notification of award of the
contract.

Orders required by law to be pl aced
wi th another U S. Governnent agency
(Federal Prison Industries,
Governnent Printing Ofice) -
obligate funds at the tinme order is
i ssued.

Project Order Law (41 U.S.C. § 23)
(a) provides that orders or

contracts for work placed with
Gover nnent - owned

OBLI GATI ON OF APPROPRI ATI ONS
-11- SECTI ON F




OFFI CE OF THE ARWMY GENERAL COUNSEL
FI SCAL LAW COURSE

OBLI GATI ON_OF APPROPRI ATI ONS

est abl i shnents shall be

consi dered as obligations in

t he sane manner as provi ded
for orders or contracts pl aced
with private contractors.

(b) recorded as obligation when
accepted in witing by the
perform ng activity (DoD
7220.9-M ch. 25, para.
F(3)(a)).

(5) Econony Act (31 U.S.C. § 1535).

(a) provides that head of an
agency or nmj or organizati onal
unit within an agency may
pl ace an order with a maj or
organi zational unit within the
sane agency or anot her agency
for goods and servi ces.

(b) record as obligation when
accepted in witing (DoD
7220.9-M ch. 25, para.

F(3)(b)).
K. St ock Fund Orders

(1) Obligation recorded when order
pl aced; if the item does not have a
stock nunber, the obligation is
recorded when the stock fund
accepts the order (DoD 7220.9-M
ch. 25, para. 1)(b)).

(2) oligation cancelled when notified
of unaccept abl e substitution,
transfer of itemto centrally-
managed procurenent appropriation
or stock fund's inability to
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perform (DoD 7220.9-M ch. 25,
para. ¢ 2)(a)).

(3) Obligation for non-stock-nunbered
itemexpires if appropriation
expi res before stock fund has
executed a procurenment action Id.,

at para. 3)).
Fi de Need Rul e and Service Contracts

Bona

Funds may only be used for abona fide
need for the period during which funds
are avail abl e.

Funds certifying officer can be held
liable for certifying wong funds.

Severabl e contracts for maintenance,
services, or rental.

(1) Severable services are continuing
and recurring services, a specific
portion of which are needed in a
subsequent FY (Proper Fiscal Year
Appropriation to Charge for
Contract and Contract I|ncreases 65
Conp. Gen. 741, 743 (1986)).

(2) Obligate funds current when
contract signed for the anount
necessary to fund the contract to
the end of the period of
availability of the funds
(Obligations and Charges Under
Small Business Adm nistration
Service Contract, 60 Conp. Gen

219, 221-22 (1981)).
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(3) Exceptions - 10 U S.C. § 2410a
provi des that funds shall be
avai |l abl e for paynments under
contracts for any of the foll ow ng
pur poses for 12 nont hs begi nning at
anytime during the fiscal year:

(a) nmaintenance of tools,
equi prent, and facilities.

(b) lease of real or persona
property, including
mai nt enance when contracted as
part of | ease agreenent.

(c) depot mmi ntenance.
(d) operation of equipnent.
d. Nonsever abl e service contracts.

(1) Non-severable services are single
undertakings with one identifiable
end product; test is whether
services will neet inmediate need.

(2) Obligate funds current when

contract signed for the full anount
of the contract.

E. Adj ust ment of Obligations

1.

bl i gati ons must be adjusted when changes in
ci rcunstances create differences between the
ori ginal anmount obligated and the current
liability of the governnent.

Whi ch fiscal year's funds can be used

determ ned by rel ation-back theory - if the
price adjustnment is not the result of a new
l[itability but is based on a fixed and certain
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amount of liability existing at the tine the
contract was executed, then funds current at
the tinme the contract was executed nmay be
used (Environnental Protection Agency 61
Conp. Gen. 609, 611 (1982)).

a. Fi xed-price contract changes pursuant to
Changes O ause, FAR 52.243-1.

(1) Allows contracting officer to make
changes within the general scope of
the contract in (a) draw ngs,
desi gns or specifications when
supplies are being furnished in
accordance with Gover nnment
drawi ngs, designs or
speci fications, (b) nethod of
shi pnment or packing, and (c) place
of delivery.

(2) Adjust obligation to reflect
i ncrease or decrease.

(3) Additional funds fromfiscal year
cited in original contract (DoD
7220.9-M ch. 25, para. 11(a)).

b. Cost -rei nbursenent contract changes.

(1) Were change does not require
increase in ceiling price, use
funds fromfiscal year cited in
ori?inal contract (61 Conmp. Gen. at
611) .

(2) Wiere change requires increase in
ceiling price, obligate funds to
cover the cost of change from funds
avai | abl e when change approved by
contracting officer (d., at 612).
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C. Correction of mstakes and formalization
of informal agreenments (DoD 7220.9-M
ch. 25, para. 11(b)).

(1) Adjust obligation to refl ect
correct anount.

(2) Use funds fromfiscal year cited in
original contract.

(3) If adjustnents result of change in
scope of contract or are a new
procurenent, use funds current at
time of adjustnent.

d. Contingent liabilities - indemification
cl ause or equitable adjustnent clause.

(1) Use funds fromfiscal year cited in
original contract.

e.  Changes outside scope of original
contract- such as increase in quantity.

(1) Use funds fromfiscal year current
at time change is directed.

f. Claims (AR 37-1, Table 9-9).

(1) If wthin the scope of contract,
use funds fromfiscal year cited in
original contract.

(2) If outside scope of contract, use
funds fromfiscal year current when
change giving rise to the claim
occurred.
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g. I ncrenental |y funded contracts.

(1) Use funds current when contract
enters into each new fiscal year.

F. Term nat ed Contracts
1. Term nati on for Conveni ence.
a. Recover all funds in excess of the

estinmated term nation settlenent costs
(DoD Manual 7220.9-M ch. 25, para. 12;
AR 37-1, Table 9-9).

b. Funds not available for reprocurenent
unl ess term nation was the result of a:

(1) Court order;

(2) Determnation by a contracting
of ficer that the award was

i npr oper;

(3) Determnation by other authority
(GAO, BCA) that the award was

i mpr oper.

(DoD Conptroll er Menorandum 27 January
1992, SUBJECT: Contract Defaults
Resulting in Reprocurenent Contract

Actions).
2. Term nation for Default.
a. Funds obl i gated under original contract

remai n avail able for a reprocurenent
contract even if their period of
availability has expired, but only if:

(1) The replacenment contract is awarded
wi t hout undue del ay;
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(2) There is still abona fide need for
t he goods or services;

(3) The replacenent contract is awarded
on the sanme basis as the original
contract, except for the total
cost;

(4) The replacenent contract is
substantially simlar to the
defaulted contract in nature, size,
and scope.

(Fundi ng of Repl acenent Contracts 60
Comp. Gen. 591, 592-93 (1981)).

b. Excess costs nust be funded by current
appropri ations.

C. Funds recovered fromthe defaulted
contractor as excess reprocurenent costs
are returned to the account of the
original contract for use in the
reprocurenment (Arnmy Corps of En%ineers
65 Conp. Gen. 838, 841-42 (1986) ;Bureau
of Prisons 62 Conp. Gen. 678, 682
(1983)).

3. Termnation for default converted to
term nation for convenience.

a. | f replacenment contract already awarded
using the original contract's funds, no
corrective action required (d., 60
Conp. Gen. at 594).

b. | f conversion is on appeal and
repl acement contract has not already
been awarded using original contract's
funds, the original contract's funds are
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no | onger available for obligation; nust
use current FY funds for replacenent
contract (1d.).

Contract Litigation

1. Settlements - use funds fromfiscal year
originally cited in the contract.

2. Judgnents - paid from judgnment fund (31
U S C § 1304).

a. Agenci es rei mburse from funds avail abl e
at the tinme of entry of judgnment Bureau
of Land Managenent 63 Conp. CGen. 308
(1984)).

3. Costs of litigation - costs, such as
deposition transcripts and expert wtness
fees, are paid fromfunds avallable at the
time the service or supply is needed.

Ratification of Actions Wthout Fornal Contract.

1. Use funds available at the tinme that services
were performed or supplies delivered and
accepted (Fish and Wldlife Service B-

208730, January 6, 1983; Sel ective Service
System B-205415, March 19, 1982.)

Li qui dat ed Danages.

1. Reduce obligations by amount of |iqui dated
damages withheld from contractor.

a. | f contractor objects to assessnent,
commt the amobunt of |iquidated danages
recovered; reobligate anmount of
I i qui dat ed damages if assessnment is
sustai ned (AR 37-1, Table 9-9).
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2. May be used to fund repl acement contract
(National Park Service 64 Conp. Cen. 625
(1985)).

J. Servi ce Contracts Extended Beyond End of Fi scal

Year

1. Rul es for use of option contracts.

a. Exerci se of option cannot be autonmatic.

b. Need determ nation that the option is
t he nost advant ageous neans of filling
t he requirenent.

C. Contract must have a subject to
availability of funds clause (FAR
52.232-18).

d. bl igate funds for each option period
after funds becone avail abl e.

2. Requi rements or indefinite quantity
contracts.
a. Must have subject to availability of

funds cl ause (FAR 52.232-19).

b. For each order use current year funds.

VI. CONCLUSI ON
A COMM TMENT

B. OBLI GATI ONS

C. ANTI DEFI CI ENCY ACT
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BONA FI DE NEEDS RULE

TI ME AND AMOUNT OF OBLI GATI ON DETERM NED BY TYPE
OF CONTRACT

ADJUSTMENT OF OBLI GATI ONS
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